
Extract from Hansard 
[ASSEMBLY - Tuesday, 17 August 2004] 

 p4998b-5005a 
Ms Sue Walker; Mr Jim McGinty; Ms Margaret Quirk; Dr Elizabeth Constable 

 [1] 

CRIMINAL LAW AMENDMENT (SEXUAL ASSAULT AND OTHER MATTERS) BILL 2004 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 1:  Short title - 
Debate was resumed after the clause had been partly considered. 

Clause put and passed. 

Clauses 2 and 3 put and passed.  

Clause 4:  Section 585 amended - 
Ms S.E. WALKER:  Has an analysis been conducted to ascertain whether this provision will reduce the 
workload of the courts and save costs by joining offences for different complainants?  What does the Criminal 
Lawyers Association of Western Australia think about this provision and why has it come about?   

Mr J.A. McGINTY:  An analysis has not been conducted of whether this provision would result in any 
efficiencies and whether time savings would be achieved as a result of this initiative.  Intuitively, one would 
think there might be, but no study has been done into that because that was not the motivation behind this 
provision.  In coming weeks we will debate a lot of other measures the Government is trying to implement to 
improve the court system.  For instance, next week we will introduce new criminal procedure Bills and 
legislation of that nature that is designed specifically to improve the efficiency of the courts and reduce waiting 
times etc.  I would have thought that some time would be saved as a result of dealing with matters together rather 
than conducting separate trials.  However, no attempt has been made to quantify that.   

Ms S.E. Walker:  Is this provision a direct result of the recommendations of the Law Reform Commission?   

Mr J.A. McGINTY:  That is right.  Recommendations 271 and 272 of the -  

Ms S.E. Walker:  I think it was 273 and 274 too.   

Mr J.A. McGINTY:  Was it?  The member might well be right.  The recommendations stem from the Law 
Reform Commission report of 1999.  Wayne Martin chaired the committee that wrote that report and Robert 
Cock was a member of the committee.   

Ms S.E. Walker:  It was a coalition initiative.   

Mr J.A. McGINTY:  It might well have been.  If that is the basis on which the Opposition will support the 
legislation, I am very grateful.  The committee gave consideration to the High Court decision in the case of Hoch 
in particular and made a recommendation that the criminal law in this State should be amended to overcome the 
extreme effects of Hoch.  I understand that that has been done in some other States, including Victoria and 
Queensland.  This Bill follows the approach taken in those States, as recommended by the Law Reform 
Commission.  The reason the Government has not conducted a cost-benefit analysis is that the legislation is 
designed from the victim’s perspective rather than from the perspective of court efficiency.   

Discussion papers were put out as part of the consultation process leading up to the various elements of this Bill.  
The Department of Justice collated all of the responses and then, very much towards the drafting stage, it was 
handled by the Office of the Director of Public Prosecutions.  I do not have with me the Department of Justice’s 
files that deal with this matter.  My recollection is that this was a matter opposed by the Criminal Lawyers 
Association.  That would be consistent with the view that is often expressed by my good friends in the Criminal 
Lawyers Association that it will take away a right of an accused person.  That is my general recollection of the 
association’s view.  The Law Reform Commission did not agree with that view, and the Government does not 
agree with it either. 

Ms M.M. QUIRK:  I raised a grievance with the Attorney General in 2002 about this very issue.  I said that I was 
concerned that the operation of the present law tends to lead to instances of injustice because it unfairly makes 
distinctions between joinder in sexual cases and other instances of serial and multiple offences.  It is terrific that 
this amendment is being moved tonight.  It has been seen as a perfectly legitimate defence strategy to argue for 
several trials in cases of sexual offending by one individual against different victims.  I do not think the 
community regards such an outcome as acceptable, especially in cases in which the alleged offender is the father 
and the victims are siblings and collectively their testimony is part of the res gesti.  This very inequitable 
situation, the reason for which, frankly, the community does not understand, has arisen in light of the outcome of 
the Hoch case in the High Court.  I am very pleased that the Attorney General is providing a remedy to the 
situation.  
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Clause put and passed. 

Clauses 5 to 9 put and passed.  

Clause 10:  Sections 19A to 19M inserted - 
Ms S.E. WALKER:  I refer to proposed section 19C “Protected communications not to be disclosed in criminal 
proceedings except with leave of court”.  Proposed subsection (3) reads - 

An application for leave must be made to the court in writing and must be accompanied by an affidavit 
stating why the applicant has a legitimate forensic purpose for having leave to disclose . . .   

Can the Attorney General giving me an example of how that would work?  What is a legitimate forensic 
purpose?   

Mr J.A. McGINTY:  The intention is to avoid fishing expeditions by defence counsel and their seeking 
disclosure of confidential communications and trawling through them in the hope that they might achieve 
something.  An example of a legitimate forensic purpose is when other independent evidence is available from a 
friend of the victim such as the statement, “She told me it had never happened.”  Those words might be revealed 
in the counsellor’s notes.  To put it into my lay terms, effectively, counsel would need to make a prima facie case 
that evidence was available that would substantially assist in the proper delivery of justice in the particular case, 
rather than perhaps face a lighter test, which is currently in place now.  That would be a very clear-cut example 
and one can readily visualise other examples of that general nature that might give rise to the court allowing 
disclosure in those circumstances.  The view expressed to me is that the test applied here will be very difficult to 
meet in the vast bulk of cases, so that we can in fact say that, other than in extreme cases, communications by the 
victim with the counsellor will be protected.  

Clause put and passed. 

Clause 11:  Section 26 replaced - 
Ms S.E. WALKER:  What is the benefit of the wording “improper questions” as opposed to the current 
provisions of “indecent or scandalous questions”?  How will it improve the situation for the victim?   

Mr J.A. McGINTY:  The view has been put to me by most people that, in practice, this is not a problem in 
Western Australian courts, although some people have indicated to me that it is a problem.   

Ms S.E. Walker:  What do you mean? 

Mr J.A. McGINTY:  I am referring to harassing questions, for example.  

Ms S.E. Walker:  There was a problem with that in preliminary hearings because no jury was present.  

Mr J.A. McGINTY:  I am pleased the member for Nedlands has said that. 

Ms S.E. Walker:  A former lawyer who is presently in this House displayed the worst example of that behaviour, 
as I have already said, because no jury was present.  With an elderly magistrate, lawyers who did that got away 
with blue murder.  That would not be done in front of a jury because it would look very dimly on defence 
counsel.  

Mr J.A. McGINTY:  The information conveyed to me by a number of judges and lawyers to whom I have 
spoken is that that sort of behaviour is not a significant problem here in Western Australia. 

Ms S.E. Walker:  Not in the superior courts but it would have been in the Magistrates Court in preliminary 
hearings.  

Mr J.A. McGINTY:  The Australian Institute of Criminology study that came out two years ago, and to which I 
referred in my second reading speech, gave a harrowing example of the very thing this provision is designed to 
prevent.  When I read it I felt repulsed by the behaviour of the lawyer in that instance.  From my recollection, it 
occurred in Queensland not here in Western Australia.  Section 26 of the Evidence Act gives the court the power 
to forbid questions it regards as indecent or scandalous unless the question relates to facts at issue or to matters 
necessary to be known in order to determine whether the facts at issue existed or were intended to insult or 
annoy or are needlessly offensive in form.  

Ms S.E. Walker:  Why is it in the Bill if it is not a problem in Western Australia?   

Mr J.A. McGINTY:  It is a problem elsewhere and it has been a problem here.  Comments made by other people 
and the member for Nedlands’ observations tonight are testimony to the fact that issues have arisen.  According 
to advice I have received, the harassment of victims of sexual assault in the witness box might not be a problem 
in Western Australia to the extent it is in other States.  However, we want to make it clear that it will not be 
tolerated and to lay down a more rigorous test than that which applies under section 26 of the Evidence Act.  
This is more expansive and gives the court greater power to say no to a lawyer who is misbehaving. 
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Clause put and passed. 

Clauses 12 and 13 put and passed. 

Clause 14:  Section 106A amended and consequential amendments - 
Ms S.E. WALKER:  This clause refers to serious sexual offences under part B of schedule 7 of the Evidence 
Act.  That includes sections 181, 186, 191, 192 and chapter XXXI of the Criminal Code.  Are any sexual 
offences listed on the schedule excluded? 

Mr J.A. McGINTY:  The intention of this provision was that, to the extent that any sexual assault might be 
described as minor, the protection afforded by section 106A would not automatically be applied in the case of 
minor sexual assaults.  There was some considerable discussion about this.  It works in this way: a sexual serious 
offence means an offence under the Criminal Code for which the maximum penalty imposed may be seven years 
or more than seven years imprisonment.  I will give the member the example of Wayne Carey in a nightclub.  
The maximum penalty for such a case is imprisonment for five years.   
Ms S.E. Walker:  Where is that? 

Mr J.A. McGINTY:  That is under section 323 of the Criminal Code, which deals with indecent assault. 

Ms S.E. Walker:  What about a child? 
Mr J.A. McGINTY:  If it involves a child, it is a different offence.  If it involves a child, the penalty is greater 
than seven years; in fact, it is 10 years imprisonment.  As I understand it, the intention is for all sexual assaults 
on children to have a penalty of seven years imprisonment or greater.  In respect of indecent assault, which is the 
example I just gave, it would not automatically invoke special witness status.  The view was put that special 
witness status should be afforded to every victim of every sexual assault.  It was thought appropriate that it apply 
to the overwhelming bulk of sexual assaults but not to the lesser level of assault with adults. 
Ms S.E. WALKER:  Section 204A of the Criminal Code deals with showing offensive material to children under 
the age of 16 years.  A person who shows offensive material to a child under the age of 16 years is guilty of a 
crime and is liable to imprisonment for five years.  I would have thought that that offence should be included. 
Clause 14 is connected to clause 26, which deals with section 106R of the Evidence Act.  If an offence is a 
serious sexual offence, certain things are triggered in the Evidence Act.  I must admit that I have not gone 
through all the sections but I have just had a quick look.  It seems to me that there are other offences that could 
be included.  The point is that this is all about protecting children.  If children have had a bad experience with 
being shown offensive material, should they not be afforded protection under the Evidence Act concerning being 
in the same room as the accused?  I would have thought they should be.  Perhaps the Attorney General can look 
at amending that when the Bill goes to the Council. 
Mr J.A. McGINTY:  Part B of schedule 7 of the Evidence Act lists the serious offences under the Criminal Code 
and the Prostitution Act.  We have referred to all offences in the schedule that have a penalty of seven years 
imprisonment or greater.   

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  There may well be others.  We are trying to deal with sexual assault matters.  The member 
gave the example of showing offensive material to a child.  That would not be caught because the penalty is five 
years imprisonment. 

Ms S.E. Walker:  But it could have psychological effects. 

Mr J.A. McGINTY:  Yes, but it is not assault. 

Ms S.E. Walker:  The offender may give evidence in the same room as the child.  The child could be protected.  
Why can the child not be protected?  The offence carries a penalty of five years.  The offence also deals with the 
depiction of sexual activity of any kind between a human being and an animal.  It could be quite horrific. 

Mr J.A. McGINTY:  I agree.  As I understand it, we are dealing with the section that makes provision for special 
witness status to be accorded automatically and in a mandatory way to a victim.  I would have thought that, in 
the sort of examples the member is giving, the DPP would apply for special witness status in an appropriate case 
in order to offer that protection.  It is still able to be availed of but it is not mandatory in every case. 
Ms S.E. Walker:  Is it still available? 

Mr J.A. McGINTY:  Yes. 
Ms S.E. Walker:  Which section makes it available? 

Mr J.A. McGINTY:  Is that in terms of special witness status being available as a discretionary matter? 
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Ms S.E. WALKER:  Yes.  Under section 106R special witness status does not apply to an affected child.  If a 
person were to be prosecuted under that section, I wonder how the child would get the benefits of being declared 
a special witness. 
Mr J.A. McGinty:  Section 106R remains, so there is still the ability to accord special witness status.   

Ms S.E. WALKER:  At the very end, section 106R(6) states - 

This section does not apply to an affected child. 
I cannot remember what an affected child is, and whether that relates to a sexual assault.  That section cannot 
apply to an affected child.  Section 106A defines “affected child”.  Would the prosecutor be able to make an 
application for a person to be declared a special witness under section 106R if there were a prosecution under 
section 204A of the Criminal Code?  I will leave that with the Attorney General. 
Mr J.A. McGinty:  I am told that the answer to that is yes. 

Ms S.E. WALKER:  Is that because section 204A does not come within the schedule? 
Mr J.A. McGinty:  It is not a schedule B offence, yes. 

Clause put and passed. 
Clauses 15 to 19 put and passed. 
Clause 20:  Sections 106HA to 106HD inserted - 
Ms S.E. WALKER:  We come to the visual recording of an interview with a child.  We had a discussion before 
about how that advances the interests of the administration of justice.  If the child is taken to the new video 
evidentiary unit at Princess Margaret Hospital for Children and a recording is taken of the initial interview, 
whom will it be with, and how will the be child cross-examined on that evidence?  From what the Attorney 
General said, there will be two video recordings of the child.  There will be the initial one and then the 
prerecording under the Evidence Act.  Can the Attorney General tell me why that has come about?   

Mr J.A. McGINTY:  I am told that the law in New Zealand and in the United Kingdom makes provision for the 
initial complaint to be videorecorded, which is what we were talking about before.  It would be recorded by the 
specially trained police officers and child welfare officers or social workers at the facility in Subiaco near 
Princess Margaret Hospital. 

Ms S.E. Walker:  Is that up and running yet? 

Mr J.A. McGINTY:  Yes.  I went there about two months ago, from memory, and it was due to be operational 
either that week or the following week.  I spoke to the staff.  It is a very child-friendly environment, with 
subdued cameras and things of that nature, so it was not like a television set.  It was all done to make the child 
feel at home, and in a non-threatening environment, with specially trained staff who would not, because of their 
training, lead the child into pure hearsay, thereby breaching all the rules of evidence.  Although those rules 
would not be strictly applicable, the training would be such as to guarantee that the story elicited from the child 
was the child’s story, and not subject to allegations that too many suggestions were planted with the child at the 
time.  That was the experience in those leading jurisdictions.  The objective is to have the best evidence.  I 
believe the member would support the notion that the first recollection or telling of events is most probably the 
best recollection of events. 

Ms S.E. Walker:  Not necessarily. 

Mr J.A. McGINTY:  It may not be in all cases.  However, I believe it is a desirable adjunct to the criminal justice 
system to make available to the jury what was said when the child first came forward, rather than something that 
is put together later.  It is also designed to reduce the number of times the child has to tell his or her story.  
Although the child would still be subject to cross-examination, the only time that he or she would be required to 
tell his or her story in its entirety would be at his or her first complaint.  If the child remembers something else, 
there is provision for additions to be made with time.  That is provided for in this legislation.  However, the child 
will come forward and tell his or her story to specially trained people in special facilities.  That will be made 
available to the defence.  Quite often, on seeing the evidence, it might consider its position.  It is thought that this 
might lead to more pleas of guilty at an earlier stage, which I believe most people would regard as desirable. 

Ms S.E. Walker:  What percentage of evidence of child sexual assault victims is prerecorded now?   

Mr J.A. McGINTY:  Almost all of it is prerecorded, but not at the stage of the initial complaint. 

Ms S.E. Walker:  Why would it be thought that a person would plead guilty on seeing this initial recording and 
not on seeing the actual prerecording that is done very soon after the complaint is made?  There are then two 
video recordings.    
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Mr J.A. McGINTY:  No. 

Ms S.E. Walker:  Yes, there are.  There would be. 

Mr J.A. McGINTY:  The cross-examination would be the second recording.  The children do not come forward 
and tell their story again as evidence-in-chief.  That is their evidence-in-chief. 

Ms S.E. Walker:  So, will there be no prerecording? 

Mr J.A. McGINTY:  It is admissible as their evidence-in-chief.  There is no problem with adducing further 
evidence, but that is substantially the evidence-in-chief.  In a case in which the child tells the complete story at 
his or her first complaint to the police and the child protection workers, that is the evidence-in-chief, so there is 
no need for that child to prerecord for the trial, and there is no need for the child to tell his or her story to the 
Director of Public Prosecutions or any other investigation officers. 

Ms S.E. Walker:  Yes, but if the accused does not plead guilty and the complaint proceeds, what would happen 
then?  The child will have to turn up to court in another room.  How is the child cross-examined to prepare that 
evidence for a trial that may be in a year, which is what happens now? 

Mr J.A. McGINTY:  That will be no different from what happens currently. 

Ms S.E. Walker:  Yes, but how would that work? 

Mr J.A. McGINTY:  An arrangement would be made for the child to be cross-examined, with the evidence-in-
chief already available from the initial interview.  The cross-examination would be recorded. 

Ms S.E. Walker:  Is it suggested that the initial video record of interview - the visual recording - would be 
transcribed? 

Mr J.A. McGINTY:  Yes, and that would be made available to the defence. 

Ms S.E. WALKER:  The child must still turn up to court, and the transcript would be before the defence.  The 
defence would then cross-examine the child.  I do not understand that. 

Mr J.A. McGinty:  The defence can see the video - it cannot take it away - and it is given a transcript of what is 
said on the video. 

Ms S.E. WALKER:  If the defence wants to cross-examine, the child must come into court again.  How will the 
child remember - 

Mr J.A. McGinty:  The child would not come into court again.  That would be the first time that the child would 
come to court to be cross-examined. 

Ms S.E. WALKER:  Yes, that is right.  Given that it is a child, how would he or she remember what he or she 
said?  Would that not be more dangerous for the child?  Has that been thought through?  There will be a 
transcript, and the child will be asked questions on something he or she may have said months or weeks before.  

Mr J.A. McGinty:  I will not take it much further than to say that the experience in New Zealand and the United 
Kingdom has not raised any problems in that regard.  Whether the video is shown again to the child prior to 
cross-examination, I frankly do not know.  However, there has been no suggestion from the other jurisdictions 
where this has been done that that represents a problem.   

Ms S.E. WALKER:  Thank you.   

Clause put and passed. 

Clauses 21 to 25 put and passed. 

Clause 26:  Section 106R amended - 
Ms S.E. WALKER:  Is this the section to which the Attorney General referred when he talked about the 
unfortunate victim of Mr Gary Narkle?  

Mr J.A. McGinty:  That a child would automatically be granted special witness status and have his or her -  

Ms S.E. WALKER:  Yes, is that right?  

Mr J.A. McGinty:  I think that is right.   

Ms S.E. WALKER:  No, I think section 106R of the Evidence Act relates to adults.  Is that right? 

Mr J.A. McGinty:  I think this provision relates to adults.  The victim in Gary Narkle’s case was 17 years of age, 
and, therefore, a child.  Therefore, this is not the provision.   

Ms S.E. WALKER:  She would have been a victim at 17 years of age but when she came to trial she would have 
been an adult.   
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Mr J.A. McGinty:  I think the member might be right.   

Ms S.E. WALKER:  She attended several hearings.   

Mr J.A. McGinty:  The child-adult distinction applies at the time the person gives evidence, not at the time of the 
offence.   

Ms S.E. WALKER:  In the Attorney General’s second reading speech he used Mr Narkle’s victim as a 
justification for amending section 106R.  However, today, when I asked him about this, he said that Mr Narkle’s 
victim had never made an application to be a special witness.   

Mr J.A. McGinty:  My recollection of what was said in the second reading speech was that to require that 
children be given special witness status in a mandatory way is something that would have benefited Gary 
Narkle’s victim - who was a child at the time of the offence - had she given her evidence at the time she was still 
a child.   

Ms S.E. WALKER:  But she would have been an affected child.   

Mr J.A. McGinty:  Is the member referring to the third, fourth and fifth paragraphs in the second reading speech?   

Ms S.E. WALKER:  What point is the Attorney General making in relation to that?  It seems to me that 
Mr Narkle’s victim had provisions from the Evidence Act already available to her should the prosecution have 
wanted to use them.  I do not know whether it did.  I do not know what happened.   
Mr J.A. McGinty:  As we have discussed there was no application made on her behalf -   

Ms S.E. WALKER:  But an application could have been made.   
Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  All right, that is what I have been told.  That is what I wanted to know.   

Mr J.A. McGinty:  In respect of children, there will be no need to make an application; it will be automatic.  In 
respect of adults -   
Ms S.E. WALKER:  Does that not happen already?   

Mr J.A. McGinty:  No, a person needs to make the application.   

Ms S.E. WALKER:  I thought that an application had to be done for just adults and children were automatic.  
However, after referring to the Act I now see that under section 106I there has to be an application. 

Clause put and passed. 

Clauses 27 to 30 put and passed. 

Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 

MR J.A. McGINTY (Fremantle - Attorney General) [8.16 pm]:  I move - 

That the Bill be now read a third time. 

DR E. CONSTABLE (Churchlands) [8.17 pm]:  I welcome the opportunity to spend just a few minutes making 
some comments that I had intended to make in the second reading stage of the Bill, but I blinked and it was all 
over.  If members will bear with me, I would like to draw attention to a couple of matters raised, particularly in 
the Attorney General’s second reading speech.  In his speech he referred to the need for offenders to be dealt 
with appropriately so that victims can have - 

. . . a sense of justice and finality to the event that took place, and to then be better able to move on with 
their lives. 

I want to draw attention to a case that was brought to my electorate office many years ago by a woman who was 
then well into her 20s.  This woman was viciously raped at the age of 16 by a man who had escaped from jail 
and who had been incarcerated for vicious crimes that he had previously committed.  She was in her final year at 
school and I think it was only a few months before her tertiary entrance examination - she was a very intelligent 
girl - when she was subjected to the most horrible experience.  She reported this to the police and the police were 
able to identify the perpetrator who committed the crime.  However, within days of the attack on this young 
woman, this escapee murdered a young couple.  He was charged with and convicted of the murders and 
incarcerated once more but he was never charged with the rape on the young woman because of the more serious 
crime of murder.  It must have been felt by those making the decision at the time that if he was incarcerated for a 
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more serious crime, he did not need to be charged with and convicted of the crime against this young woman.  
This may have been decided to save her from the court experience and so on, but it was probably the worst thing 
that could have happened.  She needed him to be charged with and convicted of the crime against her so that she 
could move on with her life.  When she came to see me about 10 or 12 years afterwards, she had not moved an 
inch beyond that experience she had had.  When I read the Attorney General’s second reading speech I felt it was 
necessary to reinforce the point he made of how important it is for people to have the opportunity to move on.  
What is staggering from the Attorney General’s second reading speech is that so few people are willing to come 
forward when they suffer such a terrible experience as a sexual assault or, in this case as she referred to her 
experience, a vicious rape.  The impact on the victim cannot be underestimated and to think that the offender did 
not need to be charged and convicted and go through the court system was, from her point of view, the worst 
thing that could have happened to her because that is what she needed.  This was a young woman who had 
passed her tertiary entrance examination, gained a place in physiotherapy and lasted just a few months.  She 
drifted for many years and could never find a place for herself in the community.  Another thing she sought 
when she came to see me was some sort of financial compensation for what had happened to her.  However, 
because the fellow had never been charged or convicted, she was not considered to be the victim of a crime and 
could not seek criminal compensation.  Ultimately she received an ex gratia payment from the Government, but 
it was a huge struggle and it took many years for her to get to that point.  It was at that point, when she got the 
compensation through the ex gratia payment many years after the assault had happened to her, that she was 
actually able to move on.  I see her from time to time now.  She is not a constituent of mine now.  I spent a lot of 
time with her over a number of years while she was a constituent of mine, trying to work through the issue of 
how she could get some closure on what had happened to her.  It was a horrific case and one would hope there 
are not too many like it.  The Attorney General’s speech referred to the joinder provisions but they do not relate 
to this crime.  The crime against this woman, which was considered to be a lesser crime against her although a 
very violent crime, sort of disappeared into the aether and it took her all those years to get the closure that she 
required.  The Attorney General made a very important point about that in his speech, and I hope we can make 
sure that we continue to find ways through legislation to support victims of crime. 

MR J.A. McGINTY (Fremantle - Attorney General) [8.21 pm]:  I must say, in response to the issue raised by 
the member for Churchlands, that one of the more harrowing things that anyone who holds the position I am 
privileged to hold in this Parliament must do is meet the victims of some of the worst crimes ever committed in 
this State.  I am somewhat humbled by the ability of people to cope and deal with life generally - 

Dr E. Constable:  I agree.  

Mr J.A. McGINTY:  I guess that was the point the member for Churchlands was making.  This Parliament 
should extend a helping hand and provide any assistance it can to those people, particularly the victims at the 
worst end of the offending scale.  About two years ago a colleague of the member for Churchlands, the 
Independent member for South Perth, brought to me a woman who had been the subject of a vicious rape 20 
years earlier when she was a young woman.  She was having to deal with the rapist who at that time was about to 
be released - 

Dr E. Constable:  That was the fear of this woman too, that he would get out of jail eventually. 

Mr J.A. McGINTY:  Yes.  Initially I found it a little difficult to understand the fear and the profound effect the 
event of that night had on her life 20 years later.  It had absolutely dominated her thinking and her life and left 
her with all sorts of fears that we then had to work through.  I am very grateful for the role played by the member 
for South Perth in suggesting ways in which we could offer assistance to that woman, which we then did.  In a 
similar way I had to meet Gary Narkle’s victim, a young woman who was described as “Kylie” in the media.  
She wanted to get on with her life and made a decision in the way in which the prosecution was handled.  She 
wanted some closure but equally wanted to get on with her life.  She could not continue to put her life on hold, 
pending the permutations of the justice system and the need to go back to court time and again to give evidence. 

I found another compelling aspect in a piece of correspondence I received from a state prosecutor with the Office 
of the Director of Public Prosecutions when we were considering some issues involved in this matter, 
particularly the issue of joinder.  I will read the closing paragraph of a five-page letter that I received from the 
prosecutor, in which she advocated that we adopt a particular course in drafting this legislation.  The letter deals 
with one person who had offended against a number of children.  The current law, which we will repeal tonight 
with this legislation, requires offences against each child to be heard separately and provides that offences 
committed against one child are not admissible in a trial concerning another child.  If you will bear with me, Mr 
Speaker, I want to put on the record a quote from the letter from the prosecutor who regularly prosecutes sex 
offenders in this State.  It states - 

I am of course regularly in the position of having to explain to complainants why the jury on their 
particular matter will know nothing of the fact that their sisters or cousins or friends have similarly 
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complained, because there exists the possibility that they have acted in concert to fabricate the 
allegations.  I have always found it very difficult to explain why that is not the very question which the 
jury will be determining.  Similarly, I have on occasions instructed a child witness that when she gives 
evidence of a sexual offence she witnessed and did absolutely nothing about and did not apparently 
think was unusual, that she will not be able to inform the jury that the reason for that is that the same 
thing had happened to her on several occasions.  I have also had to instruct witnesses who have come 
forward to complain of sexual offences which occurred many years earlier that they will not be able to 
explain to the jury that the reason they have come forward all these years later is because they are now 
aware that the person who they claim molested them has now turned his attentions to their little 
children.  These are my working experiences of the rule in Hoch’s case.   

I believe that is compelling justification for this legislation and the reason I thank members for their support for 
it. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
 


